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Gay: The High Water Mark: Boundary Between Public and Private Lands

THE HIGH WATER MARK: BOUNDARY BETWEEN
PUBLIC AND PRIVATE LANDS*
NORWOOD GAY**

Because of the growing demand for, and value of, waterfront
property in Florida, it is becoming increasingly necessary to have an
accurate determination of the boundary between the public and
private lands and an understanding of the legal significance of this
boundary.
This article is divided into two parts. Part I deals largely with
certain technical concepts and related problems involved in defining
the "mean high water mark," and how this mark, or line, may be determined and described "on the ground" by engineers and land surveyors.
In Part II the high water mark as a legal boundary and its application to Florida law and decision is discussed. To develop this topic,
considerable mention is made of the Riparian Act of 1856, the Butler
Bill of 1921, various statutory vestings of title to submerged lands in
the Trustees of the Internal Improvement Trust Fund, the recent
Bulkhead Laws, and of course, the case law interpreting these
measures.
By examining together the, technical complexities surrounding
the establishment of the high water mark and the legal significance of
this boundary as it affects public and private property rights, the
writer hopes to demonstrate more dearly the real need for enlightened
cooperation between professional land surveyors and attorneys who
would render a truly valuable service to their clients in this field.
PART I

The law is well settled in Florida, as it is in most states, that
private ownership of land bordering on navigable waters extends only
to the high water mark.' This was apparently the rule of the civil law
*This article received the 1965, "Chairman's Award" of the Lawyers' Title
Guaranty Fund as the best student work in the field of real property in the State
of Florida. It also received first prize at the University of Florida. All rights

reserved by Water Resources Research Center, University of Florida College of
Law.
.. B.S.B.A. 1959, J.D. 1965, University of Florida; Member of The Florida Bar.
1. See, e.g., Borax Consol., Ltd. v. City of Los Angeles, 296 U.S. 10 (1935);
Shively v. Bowlby, 152 U.S. 1 (1893); United States v. Pacheco, 69 U.S. (2 Wall.)
587 (1864); Humble Oil & Ref. Co. v. Sun Oil Co., 190 F.2d 191 (5th Cir. 1951),
cert. denied, 342 U.S. 920 (1952); Stein v. Brown Properties, Inc., 104 So. 2d 495
(Fla. 1958); and the collection of authorities cited in Brickell v. Trammell, 77
Fla. 544, 82 So. 221 (1919).
[553]
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as well as of the common law.2
What is not well settled, however, are the questions: (1) What is
the high water mark?, (2) Where is it located?, and (3) How is it
located? Everyone knows that our Florida seashores, bays, inlets, and
rivers are affected by the tides, which rise periodically to cover parts
of the shore, and recede periodically to expose the land. Somewhere
within this tidal range must be located the "mean" or "ordinary"
high water mark. The placement of this line determines the property
rights and interests between the state and its people, and the private
upland owner.
In the early history of our state, when land was cheap, plentiful,
and largely uninhabited, there was little concern over the accuracy
with which the line of mean high water was established on the shore.
Today, however, waterfront property in Florida is at a premium, and
is much sought after for investment, development, and residential
purposes. As a result, both the state, which is the owner of all lands
below the mean high water mark, and the private upland buyer are
now vitally interested in an accurate determination of their mutual
boundary.
In order to reach an understanding of the what, where, and how
problems of the mean high water mark, it will be necessary to investigate certain aspects of tidal phenomena.
The tide rises as the result of attractive forces of sun and moon on
the rotating earth, and of these two heavenly bodies the moon is the
principal tide-producing force. 3 The almost limitless number of possible combinations of these tide-producing factors can be readily
understood by recalling that the earth rotates on its axis once every
twenty-four hours and revolves about the sun once each year; that
the moon completes an orbit of the earth once each twenty-nine and
one-half days, its orbital inclination being an average of twenty-three
and one-half degrees to the earth's equator; and that different bodies
of water have distinctive oscillation periods depending on the shape
4
and size of the water basin.
When considering the relative motions of earth, moon, and sun,
it is found that the tide-producing forces of sun and moon group
themselves into three classes: (1) those having a period of approximately half a day, the semidaily or semidiurnal forces; (2) those having a period of approximately one day, the daily or diurnal forces;

2. Apalachicola Land & Dev. Co. v. McRae, 86 Fla. 393, 98 So. 505 (1923);
Brickell v. Trammell, note 1 supra.
3.
4.

MARMER,

TIDAL DATUM

SCHUREMAN,

MANUAL

PLANES

2 (1951).

OF HARMONIC ANALYSIS

AND PREDICTION OF TIDES 1-9

(1940).
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and (3) those having a period of half a month or more, the long
period forces.5
Tidal range varies from day to day at any given place. This
variation arises in part from effects of wind and weather, but in much
larger part it is a result of the relative positions of sun and moon to
the earth and thus is periodic in nature. Three distinct range variations are present, each associated with a particular lunar movement.
The phases of the moon account for the most noticeable variations.
At new and full moon when the sun and moon are in line, their
tidal forces are in phase and work together to bring about the large
tides called "spring" tides. In the first and last quarters the tidal
forces of sun and moon act at right angles on the earth's waters, each
force tending to minimize the effect of the other. The resulting small
6
tidal ranges are called "neap" tides.
The second variation in range is caused by the moon's varying
distance from the earth, the range being greater when the moon is
closer and lesser when the moon is farther away. These tides are
known as "perigean" and "apogean" tides.7
The third variation in rise and fall of tides is related to the moon's
changing declination. When the moon is close to the equator the two
high waters of a day, and likewise the two low waters, do not differ
much. As the moon's declination increases, differences between
morning and afternoon tides appear until they become most marked
at maximum semimonthly declination. These tides are known as
"equatorial" and "tropic" tides.8
There are three principal classes of tides; the mixed, the daily
(or diurnal), and the semidaily (or semidiurnal).9
The semidaily tides are predominant along the Atlantic coast.
This type of tide completes one full cycle of high and low water in
half a day, that is, there are two high waters and two low waters in a
full tidal day. The differences in the successive high water heights,
or the successive low water heights, are minimal. 10
The daily tide, having but one high water and one low water, is
predominant along the Gulf coast. There are two areas along this
coast, however, where the tide is mixed, and both are in Florida.
Places where the tide is always daily are rare, and sometime during
the month semidaily tides will appear in most of these daily areas.

5. MAWm, op. cit. supra note 3.
6.

1 SuALown-z, SHORE AND SEA BOUNDARIES 86-87 (1962).

7. MA mmR,

op. cit. supra note 3, at 5.

8. Ibid.
9.

1 SHALoWnrz, op. cit. supra note 6, at 163.

10. Ibid.
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The tide at any given place, however, is still referred to as daily if
that is its dominant characteristic."
The mixed type of tide, prevalent along the Pacific coast, is one in
which two high and low waters occur in a day but with marked
differences between the two high waters or between the two low
waters, or both. This mixed tide is a mixture of semidaily and daily
tides, and occurs primarily because the moon's orbit is inclined to the
plane of the equator. The difference in the two successive heights is
referred to as "diurnal inequality."12
It should be apparent by now that an accurate determination of
mean high water takes many factors into account and requires precise
tidal observations over a considerable period of time. The situation
in Florida is further complicated because of the presence of all three
types of tides in the state.
The definition of mean high water is simple enough: it is the
average height of the high waters at a given place over a period of
nineteen years. 13 Where the tides are of the semidaily and mixed
types, all high waters are included in the average. Where the tide
is predominantly daily, however, there are periods every fortnight
when two high and two low waters occur. These have small ranges
that are frequently difficult to detect, and Marmer states it is preferable to completely disregard these occasional secondary tides in de4
termining mean high water.1

Tidal observations are made by use of various types of tide gauges
placed in suitable positions. When the tidal observations are to cover
a period of several months, the automatic or self-recording tide gauge
is the most satisfactory. Of the many forms of automatic gauges on
the market, the United States Coast and Geodetic Survey uses two
types that trace a continuous curve on rolled paper, from which curve
the height of the tide at any given instant during the observation
period can be determined.' 5
A full tidal cycle is generally considered to be nineteen years, because during this period of time the more important of the tidal
variations will have gone through complete cycles.-l Observations
11.

Id. at 164.

MARMER, op. cit. supra note 3, at 9, 11.
13. Borax Consol., Ltd. v. City of Los Angeles, 296 U.S. 10 (1935); United
States v. Washington, 294 F.2d 830 (9th Cir. 1961), cert. denied, 369 U.S. 817
(1962); Humble Oil & Ref. Co. v. Sun Oil Co., 190 F.2d 191 (5th Cir. 1951), cert.
denied, 345 U.S. 920 (1952). This definition is essentially that used by the
United States Coast & Geodetic Survey as the Court in Borax Consol., Ltd, v. City
of Los Angeles, supra, pointed out.
14. MARMER, op. cit. supra note 3, at 86-87.
15. Id. at 26-27.
16. Id. at 63, 87.

12.
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for lesser periods of time can be corrected to the nineteen-year cycle by
comparison with a suitable tide station where nineteen-year values are
available. 17 In 1951 there were thirty primary tide stations located
on the Atlantic coast, eight on the Gulf coast, fifteen on the Pacific
coast, and eight in Alaska.18 The nineteen-year observations provided
by these sixty-one stations for primary determination of mean sea
level are sufficient because a satisfactory secondary determination of
this datum plane can be made at all other places by using short
period observations and correcting the results to a mean value by
comparison with the data at one of the primary tide stations. 19
The value for mean high water at any given place is relative to
the value of mean sea level at that place. Mean sea level is the
primary tidal datum plane, and mean high tide is measured from
this plane. Mean sea level is defined as the average height of the
surface of the sea for all stages of the tide over a nineteen-year period,
usually determined from hourly height readings. 2 0 The sea level
datum now used for the Coast and Geodetic Survey level net is officially known as the Sea Level Datum of 1921, the year referring to
the last general adjustment of the net, and is based on observations
taken over a number of years at various tidal stations along the
coasts of both Canada and the United States. 2' Additional control
leveling was done in Florida in 1932 and 1933 and was adjusted in
order to be in harmony with the general 1929 adjustment.22 Bench
marks are placed in recorded positions throughout Florida for the
use of land surveyors, and each one has inscribed on it the elevation
2
in feet above mean sea level at that particular place. 3
Consider now the practical application of the above information
to the basic problem of boundary determination. A desires to sell
his waterfront property to B, who is interested in purchasing it. B's
lawyer recommends that the property be surveyed before B buys, this
survey to include an accurate determination of the water boundary,
that is, the high water mark along the shore. J, a skilled land
surveyor, is engaged to do the work. Let us suppose (realizing this
is the ideal) that J has a set of local tidal observations for the past
several months, has computed the local mean high water values for the
observation period, and is familiar with the location of the nearest
Coast and Geodetic Survey tidal bench marks (as of course he would
17. Wilson, The Seashore Boundary in Texas, 24

SURVEYING

& MAPPING 585

(1964).
18.

MARmER,

19.

Id. at 64.

op. cit. supra note 3, at 67.

20. 1 SnArowrrz, op. cit. supra note 6, at 301.
21. ibid.
22.
23.

RAPPLEYE, LEVELING IN FLORIDA 3

(1934).

Ibid.
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be). J's first job in the field would be to run levels from the nearest
bench marks down to the shore where he is to determine the boundary.
In this way he establishes at the situs the horizontal plane of mean
sea level. Next, J would measure the elevation of mean high water
above the plane of mean sea level and where this horizontal plane of
mean high water intersects the shore is the ground location of the
24
boundary line between A's property and the state's property.
The simplicity with which the boundary was determined in the
above hypothetical is deceiving. It was assumed that local tidal observations containing data necessary for computation of local values
for mean high water were readily available. This is apparently not
the case in Florida; 25 and further, engineers and surveyors are not
quite sure just how great or small an area is encompassed within a
"local" tidal observation. It was also assumed that the Coast Survey
bench marks are still accurate. One authority has recently stated
that these bench marks can no longer be trusted because mean sea
26
level has been gradually rising in Florida.
The Trustees of the Internal Improvement Trust Fund, recognizing the importance of accurate water boundary determinations to
the orderly growth and development of Florida, and also taking into
consideration the apparent lack of accurate local tidal observations
in many parts of the state, set up a committee in 1964 composed of
three land surveyors and two attorneys to study the problem. In
conjunction with this committee study, 65,000 dollars was originally
appropriated with which to conduct a thirteen-month tidal observation program in cooperation with the United States Coast and Geodetic Survey. As late as June 1965, several tide gauges of various
types were installed in the Fort Myers area. The area provides an
ideal location for the program because of the differing classes of tides
that occur there and the variations in physical characteristics of beach
27
and shore that are representative of most areas within the state.
Hopefully, much will be learned from this joint state-federal
project. For instance, it is not now clear what the costs of such a
program ultimately will be; or how many observation stations will
be required and at what distances apart in order to correlate accu24.

Brickell v. Trammell, 77 Fla. 544, 82 So. 221

(1919); 1 SHALOWITZ, OP. cit.

supra note 6, at 89; Wilson, supra note 17, at 586.
25. Interview With Mr. John Beasley of the Florida State Road Department
in Tallahassee, Florida, March 25, 1965.

The local hydrographic data that are

available from- various Coast & Geodetic Survey publications are apparently not
suitable to a computation of local mean high water mark.
26. Address by Dr. Per M. Bruun, Fourth Florida Seminar on Bay Fills and
Bulkhead Lines, May 21-22, 1965.

27. Interviews With Mr. Carl Johnson, registered land surveyer in Ft. Myers,
Florida, Feb. 25, 27, 28, 1965, and With Mr. Robert Parker, Director of Trustees of
Internal Improvement Trust Fund, in Tallahassee, Florida, March 8, 1965.
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rately the local data with the primary tide stations; or what length of
observation time will be necessary; or whether the observations must
be on a continuing basis, or only periodically.28
In the final analysis there seem to be three basic questions that
must be answered by the Fort Myers study:
(1) Are tide gauges the best and most feasible way of determining accurately the mean high water mark?
(2) Will the cost of providing an adequate number of tide
gauge installations be prohibitive?
(3) Is the problem of accurately determining the mean high
water mark really so simple that it warrants no further consideration, or conversely, will it be too complex for the state, acting
without federal technical assistance, to satisfactorily handle alone?
The many persons this writer has talked with on the subject, representing the views of both the state and private interests, are not at all
sure of the answers to the above questions.
Only recently has concern been voiced for an accurate determination of the tidal water boundary between public and private lands.
This concern could not be more timely in view of rising land values
of both state and private property, the rapid growth and development
of our coastal areas, and because of our traditional respect for private
property rights. From the earliest days of the common law, certainty
of land titles has been one of the keystones of policy supporting real
property jurisprudence. This certainty in turn depends on accurate
boundary descriptions. The conclusion is thus inescapable that the
public interest requires the continued active support and maintenance
of the mean high water mark program by both the state and private
interests now involved.
PART II

Now that some of the technical problems the land surveyor faces
in putting the high water mark "on the ground" have been explored,
it becomes appropriate to discuss the high water mark in legal terms;
what it is "legally," and how it affects the property rights of those
who come in contact with it.
The term "ordinary high water mark" is associated with the physical concept of "shore," derived from the English common law. Angell, citing Lord Hale, states that the shore is that space of dry land
that is alternately covered and left dry by the rising and falling of
the tide.29 The shore belonged to the King as sovereign, but was
28. Ibid. Interview With Mr. John Beasley, note 25 supra.
29. ANGELL, TmE WATmis 67 (2d ed. 1847).
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held by him subject to the public rights of fishing and navigation.
Hale recognized three kinds of tides: 30
(1st.) The high spring tides, which are the fluxes of the
sea at those tides that happen at the two equinoxials.
(2d.) The spring tides which happen twice every month
at full and change of the moon.
(3d.) Ordinary tides or neap tides, which happen between
the full and change of the moon.
Hale concluded that the third type of tide defined the shore that
belonged to the King. The first type of tide may overflow meadows
and marshes, which are privately owned, and the second type flows
over lands that are generally dry. Thus, neither of these latter two
types of tides encompass the shore.
Hale's definition of neap tides can ge interpreted two ways: (1)
all the tides that occur between full and change of the moon, or (2)
only those tides that occur twice a month at the moon's quadratures.,
As late as 1940, this ambiguity continued to lead certain American
courts into traps of scientific inaccuracy, the way having been pointed
by other English and American courts and treatise writers.
In Attorney-General v. Chambers 3 2 a well reasoned opinion, the
court sought to determine the meaning of the word "ordinary," and
looked to the principle behind Lord Hale's rule that gives the shore to
the King; the shore being that land not capable of ordinary cultivation or occupation and is in the nature of unappropriated soil.
The Chambers court interpreted neap tides to mean only those
that occur twice a month, and concluded that the same reasons that
exclude the spring tides from consideration should also exclude the
neap tides because both tides occur as seldom as each other. The
English court therefore held the landward limit of the seashore to
be "the line of the medium high tide between the springs and the
neaps," thus affording a good criterion because these tides cover the
shore more frequently than they leave it uncovered. 33 This interpretation more nearly comports with today's scientiffc definitions of mean
34

high tide.
30.

HALE,

DE JURE MARIS, CAP. VI, quoted in 1 SHALOWI-Z,

op.

cit. supra

note 6, at 91.
31. It is interesting to note than ANGELL, op. cit. supra note 29, at 68, took the
first definition to be the correct one; this is in conflict with standard tidal terminology today.
32. 4 De Gex, M. & G. 206, 43 Eng. Rep. 486 (Ch. 1854).
33. Id. at 215, 218.
34. For a fairly extensive discussion of the concept of the "shore" and what
tidal fluctuations are, and are not, included in the determination thereof, see
Humble Oil & Ref. Co. v. Sun Oil Co., 190 F.2d 191 (5th Cir. 1951), cert. denied,
342 U.S. 920 (1952).
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By contrast, in 1847, Angell's treatise declared it to be recognized
law in this country that the rights of private ownership extended
"down to the edge of the high water mark of the ordinary, or neap
tides." 35 As recently as 1933 the Supreme Court of California defined
"ordinary high water mark" as "the limit reached by the neap or
twice-a-day tides."3 6 This can only lead to the conclusion that some
of the courts and writers were not aware of or did not avail themselves of the scientific tidal data available at the time.
3
In 1940 the Florida Supreme Court, in Miller v. Bay-to-Gulf, InC.,7
was guilty of this same error of confusing ordinary tides with neap
tides. The court defined the terms "ordinary high water mark" or
"ordinary high tide" as "the limit reached by the daily ebb and flow of
the tide, the usual tide, or the neap tide that happens between the
full and change of the moon." 38 Thus, the Florida Supreme Court
apparently defines neap tides as all the tides that occur between the
full and change of the moon.
Borax Consolidated,Ltd. v. City of Los Angeles39 was a landmark
case in the law of tidal boundaries. It established for the federal
courts not only the interpretation to be applied to the term "ordinary
high water mark" when construing a federal grant, but it also established the first precise standard for the demarcation of that boundary on the ground.40 The United States Supreme Court spoke approvingly of the ruling in Attorney-General v. Chambers,41 leaving
little doubt that it concurred with the Coast Survey in its general
usage of "ordinary high water mark" and "mean high water mark"
as synonymous terms.4 2 The Court stated it perceived "no justification for taking neap tides, or the mean of those tides, as the boundary
between upland and tideland, and for thus excluding from the
'' 3
shore the land which is actually covered by tides most of the time."
To include this land that is covered by tide waters most of the time
within the shore, "it is necessary to take the mean high-tide line
which ... is neither the spring tide nor the neap tide, but a mean
of all the high tides." 44 The Court further stated that "in order to
ascertain the mean high tide line with requisite certainty in fixing the

35.
36.
37.
38.
39.

ANGELL, op. cit. supra note

29, at 71. (Emphasis added.)
Otey v. Carmel Sanitary Dist., 219 Cal. 310, 26 P.2d 308 (1933).
141 Fla. 452, 193 So. 425 (1940).
Id. at 460, 193 So. at 428. (Emphasis added.)
296 U.S. 10 (1935).

40. 1 SHALowrrz, op. cit. supra note 6, at 94.
41. 4 De Gex, M. & G. 206,43 Eng. Rep. 486 (Ch. 1854).
42. I SHALOWrrz, op. cit. supra. note 6, at 96.
43. Borax Consol., Ltd. v. City of Los Angeles, 296 U.S. 10, 26 (1935).
44.

Ibid.
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boundary of valuable tidelands . . . "an average of 18.6 years should

be determined as near as possible.' 45
Miller v. Bay-to-Gulf, Inc.46 is apparently the only case in which
the Florida Supreme Court has defined the "ordinary high water
mark." Thus, necessity born of Florida judicial silence compels a departure at this point from a discussion of the legal meaning of the
ordinary high water mark, and leads into a discussion of the legal
effect of the existence of the ordinary high water mark as the
boundary line between public and private lands.
In State ex rel. Ellis v. Gerbing,47 Justice Whitfield outlined the
sources of title to submerged and tidal lands, as they came to rest
in the state. By treaty of February 22, 1819, Spain ceded to the
United States all the territories known as East and West Florida, with
an expressed provision that all grants of land made by Spain before
January 24, 1818, in those territories be ratified and confirmed to
those persons in possession of the lands. After 1819, and until March
3, 1845, when Florida became a state, the territory was held subject
to the Constitution and laws of the United States in trust to go to
the future state for the use and benefit of its people. When Florida
was admitted to statehood in 1845, it came in on equal footing with
the original thirteen states in all respects whatsoever, thereby gaining
all rights and powers to property and sovereignty that the original
states retained for themselves. Among the rights retained by the
original states, and thus acquired by Florida, were those of sovereignty
and property in their tidelands. These rights were never passed to
the United States by the Federal Constitution. Florida, therefore,
has the right to own and hold the lands under navigable waters within
the state, including the shores or space between ordinary high and
low water marks, for the benefit of the people of the state, since such
right is as essential to the sovereignty, to the complete exercise of
police powers, and to the welfare of the people of the new states as
of the original states of the Union. 48 The Ellis court further stated
that these lands are held under governmental trust, and that this
trust can never be wholly alienated. It did recognize, however, that
the state could by "appropriate means" grant to individuals the title
to limited portions of submerged and tidal lands, or grant limited
privileges therein, when the purpose was to enhance and improve the
49
rights and interests of all the people.
45. Id. at 27.

46. 141 Fla. 452, 193 So. 425 (1940).
47. 56 Fla. 603, 47 So. 353 (1908). For a discussion of the trust doctrine in
Florida see generally Hunt, Riparian Rights in Florida, 8 U. FLA. L. REv. 393-94
(1955); Maloney & Plager, Florida's Lakes: Problems in a Water Paradise, 13 U.
FLA. L. REV. 1, 12-15 (1960).

48. State ex rel. Ellis v. Gerbing, 56 Fla. 603, 610, 47 So. 353, 356 (1908).
49. Ibid.
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One of the "appropriate means" of granting title to submerged
and tidal lands that the Ellis court mentioned was the Riparian Act
of 1856.50 By this act, the state divested itself of all right, title, and
interest to all lands covered by water lying in front of any tract of
land owned by the United States or a citizen thereof and lying upon
any navigable stream or bay of the sea or harbor as far as to the
edge of the channel, and vested full title to such lands in the riparian
proprietors. At least this was the interpretation that the court in
Sullivan v. Moreno5 placed upon the act, and one that appears to
be correct upon a fair reading of the legislation. Subsequent discussion will show that the Florida Supreme Court's views on the nature
of the title vested in the riparian owners under the act changed over
the years, and that this new thinking culminated in the Butler Bill
in 1921.52
The 1856 act applied only to those persons owning lands actually
bounded by and extending to the low water mark. 53 This is curious
in itself because private ownership generally stops at the high water
mark, and those claiming below the high water mark carry a strong
burden of proof.5 4 Strictly construed then, the act did not apply to
nearly as many persons as it would have had the ownership requirement been simply to the high water mark. There is considerable
doubt in the writer's mind, however, whether the act was strictly construed in this regard, particularly by some of the earlier courts. The
court in Rivas v. Solaiy 5 did not seem worried about the not-so-subtle
distinction between high and low water marks. In Alden v. Pinney,56
the court found it immaterial on the facts in the case to inquire
whether the act embraced the owner to the line of ordinary high tides;
it apparently was not concerned that the words of the statute itself
plainly precluded the possibility. The court in Sullivan v. Moreno5would evidently have been willing to listen to the plaintiff if he could
have shown ownership to either high or low water mark, which he
was unable to do.
State v. Black River Phosphate Co.,58 was an interesting case in
several respects. The court declared that the rights granted by the
50. Fla. Laws 1856, ch. 791. See Maloney & Plager, supra note 47, at 34-42

for an excellent discussion of the common law rights of wharf and fill.
51. 19 Fla. 200 (1882).
52. Fla. Laws 1921, ch. 8537.
53. Fla. Laws 1856, ch. 791, §2.
54. Apalachicola Land & Development Co. v. McRae, 86 Fla. 393, 98 So. 505
(1923); Letter From Attorney General of Florida to Director of Trustees of the
Internal Improvement Fund, June 9, 1958.
55. Rivas v. Solary, 18 Fla. 122 (1881).
56. 12 Fla. 348 (1868).
57. 19 Fla. 200 (1882).
58. 32 Fla. 82, 13 So. 640 (1893).
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1856 act were contingent upon the riparian owner's "application of
the submerged land to the designated purposes of the statute by making improvements of the character indicated."' 9 Thus the seeming
"full title" to the riparian owner was only a qualified right, contingent
upon his making improvements to his waterfront for the benefit of
commerce, which was the major purpose of the statute. 60 The court
refused to construe the term "low water mark" as used in the act
"further than is done above"; and what is said above was that the
lands in question were "washed by the flow of [the creek's] . . .
waters at their ordinary stage and [extended] down to such waters at
such stage." 61 This does not sound as though the court had in mind
what would be referred to today as the low water mark, and serves
to point up the generalities in which the early courts were wont to
talk with regard to tidal boundaries.
In Brickell v. Trammel-2 Judge Whitfield referred to the riparian
owner's rights as mere easements until such time as he placed
permanent improvements on the submerged lands, thus concurring
in the reasoning of Black River Phosphate Co. He also stated
affirmatively that for the act to be operative to the riparian owner,
63
the owner must hold title to the low water mark.
In 1921 the Butler Bill was passed.64 In essence, it was a modification of the 1856 Riparian Act, but it did not specifically repeal that
act, and the two riparian laws stood together in the statute books
until 1941, when the old 1856 act was removed. The wording in the
two acts was essentially the same although certain significant changes
were made, mostly in order to conform with previous court interpretations of the 1856 act and to recognize basic changes in conditions in
Florida since 1856.
In the Butler Bill, the reference in the 1856 act to benefiting
commerce was omitted, and in its place was substituted the statement: "Whereas, it is for the benefit of the State of Florida that
water front property be improved and developed.
...
65 The 1921
act inserted the clause, "subject to any inalienable trust under which
the state holds said lands," before the words of the 1856 act which
purported to divest the state of "all right, title, and interest" to
submerged lands. 66

59.
60.
61.
62.
63.
64.
65.
66.

Id. at 111, 13 So. at 649.
Id. at 110, 13 So. at 649.
Id. at 128, 13 So. at 654, 655. (Emphasis added.)
77 Fla. 544, 82 So. 221 (1919).
Id. at 564, 82 So. at 228.
Fla. Laws 1921, ch. 8537. See generally Hunt, supra note 46, at 398-403.
Fla. Laws 1921, ch. 8537, §1.
Ibid.
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The 1921 act added a second paragraph to section 1 thereof, which
had the effect of bringing the statute in line with prior court decisions construing the 1856 act as granting a qualified right. This
second paragraph stated:67
[T]he grant herein made shall
submerged lands. which have
actually bulk-headed or filled
continuously from high water
channel.

apply to and affect only those
been, or may be hereafter,
in or permanently improved
mark in the direction of the

Paragraph two also limited the application of the 1921 act to those
persons owning lands bounded by the high water mark. This was
much more reasonable in light of the Florida law, which regards the
high water mark as the normal boundary between private and public
lands. This change, coupled with paragraph three of the 1921 act
that made it retroactive to December 27, 1856, had the effect of clarifying any prior judicial inconsistencies and overgeneralizations with
regard to just what water mark it was that set the 1856 act in operation.
Sections 6 and 7 of the 1921 act specifically stated that it did not
apply to either lakes, except tide water lakes, or to beaches customarily used by the public as bathing beaches. The 1921 act was dedared constitutional in State ex rel. Buford v. City of Tampa.6s
The 1921 act, then, vested in the upland proprietor who owned
to the high water mark title to the submerged lands from the high
water mark out to the edge of the channel. This title was qualified,
however, and became absolute only if the owner bulkheaded and
filled in from the shore.
A significant development in a related area occurred in 1917,
when an act was passed giving the Trustees of the Internal Improvement Fund title to (1) "all islands, sand bars, shallow banks or
small islands" made by the United States Government dredging in
Florida tidal waters, and (2) other similar "islands, sand bars and
shallow banks" in which the water is not more than three feet deep
at high tide and which are separated from shore by a channel or
channels not less that five feet deep at high tide,09 or (3) "sand bars
and shallow banks along the shores of the mainland" in which title
was not vested in prior parties at the time of the act.7 0
67. Ibid.
68. 88 Fla. 196, 102 So. 336 (1924).
69. The criteria used here were apparently those arbitrarily declared by the
legislature to be standards for determining navigability. See the concurring opinion
of Brown, J., in Deering v. Martin, 95 Fla. 224, 116 So. 54 (1928).
70. Fla. Laws 1917, ch. 7304, §1.
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The trustees were empowered to sell and convey the submerged
lands and islands granted to them on such terms as they saw fit. They
were required to give notice, hear objections, and to withdraw lands
from sale if it were shown that riparian rights would be impaired or
serious infringement on navigation or public fisheries would occur.
The private riparian owner could bring an injunction. Purchasers'
rights to bulkhead and fill were preserved by paragraph five of the
act.
Thus, beginning in 1917, a private person could buy certain
types of submerged lands; he did not have to be the upland owner;
his title was in fee simple; he could resell for speculative purposes if
he so desired. He could do all this without any requirement for bulkheading and filling. The 1856 act, as construed by the courts, and
later the 1921 act, only gave absolute title when, and if, the upland
owner filled in, bulkheaded, or permanently improved. The 1917
act meant that the upland owner could get title to lands below high
water mark in two ways: (1) by filling in and bulkheading, or (2)
by buying from the trustees; while the nonupland owner could
purchase directly from the trustees, thus apparently cutting off the
rights of any upland owner to obtain title to the submerged lands in
front of his property by filling and bulkheading.
In 1951, a major change was made in the 1917 act, which had
subsequently become section 253.12 of the Florida Statutes. The 1951
act 71 gave the trustees title to all sovereignty tidal water bottoms,
including all islands, sandbars, shallow banks, and small islands; the
"three feet - five feet" criteria were deleted.
The 1951 change to section 253.12 necessarily emasculated the
Butler Bill, which had become section 271.01 of the Florida Statutes,
and paragraph three of the 1951 change specifically provided that
"all laws and parts of laws" in conflict with the act are repealed. In
1951 the upland owner lost his right to obtain title to contiguous
submerged lands by erecting permanent improvements thereon, and
whether he bulkheaded or not he had to buy the submerged land
in order to get title thereto.72 Thus, between 1951 and 1957, the upland owner and the speculating nonupland owner were both in the
same position. Each could get title to submerged lands only by
buying, and there were no priorities in favor of the upland owner.
The latest significant laws affecting tidal boundaries were enacted
in 1957. 73 These are popularly known as the Bulkhead Laws. They
71. Fla. Laws 1951, ch. 26776. Dade and Palm Beach Counties were excepted
from this act because they were covered by other special laws.
72. Interview With Officials in the Office of the Director of the Internal Improvement Trust Fund in Tallahassee, Florida, March 8, 1965.
73. Fla. Laws 1957, ch. 57-362.
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specifically repealed section 271.01, the Butler Bill, which in turn
was a modification of the 1856 Riparian Act. The Bulkhead Laws are
contained within chapter 253 of the Florida Statutes, and their significance and effect with regard to public and private property rights
and interests merit a detailed separate study that is outside the
limited scope of this article.
In general, however, the Bulkhead Laws provide for the setting
of bulkhead lines by proper local authorities and the trustees, either
on their own initiative, or by petition of the upland owner. The
laws also incorporated Florida Statutes, section 253.12, the 1951 act
giving title to all sovereignty tidal and submerged bottom lands to
the trustees. The trustees are authorized to sell such land on whatever terms and conditions they see fit as long as the sale is not contrary to the public interest. Application to purchase must show development and improvement intentions, and notice of intent to purchase must be published by newspaper and mailed to each riparian
owner of upland lying within one thousand feet of the submerged
lands. The riparian owners may protest within thirty days after
notice. The trustees hear objections and may withdraw the land
from sale if they determine such sale would be contrary to the public
interest, or would interfere with riparian rights of others. All submerged lands lying between the ordinary high water line and any
bulkhead line shall be sold only to the upland riparian owner and to
no other person, firm, or corporation. Establishment of the bulkhead line is now a prerequisite to any filling of submerged lands by
the riparian owner.
At first glance, there are two seemingly contradictory statements
in the Bulkhead Laws regarding lands previously filled or developed.
One section 7 4 indicates that a "disclaimer" will be issued by the
trustees at the request of an owner who had improved his lands, apparently without any monetary charges for the land involved; the
other section75 states that "title" to such filled lands will be conveyed
upon request, and that the consideration for the conveyance shall be
the appraised value of the lands as they existed prior to the filling.
The first mentioned section is apparently intended to apply to pre1951 improvements; the latter section would apply to post-1951 filling.
Should there be any doubt whether the particular owner qualifies to
receive a disclaimer or must buy the submerged lands, the trustees will
provide, upon request, an outline of requirements for disclaimer or
76
sale under the applicable provisions of the Bulkhead Laws.
74. FLA. STAT. §253.129 (1965).
75. FLA. STAT. §253.12 (1) (1965).
76. Information Concerning Submerged and Tidal Lands in State of Florida
With Reference to Ownership, Bulkhead Lines, Sales, Dredging, Filling and In-
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To give form and definition to the bare outline of statutory development, an examination of the case law is necessary. The legislative enactments mentioned above have received their fair share of
treatment by the Supreme Court of Florida over the past fifty years.
In Pembroke v. Peninsular Terminal Co.,77 the Florida Supreme
Court declared the acts of 1917, chapter 7304, to be constitutional,
valid, and not in conflict with the trust under which the state holds
title to lands under navigable waters. The court further stated that
the trustees were presumed to have complied with their duty under
the law, and to have ascertained correctly the facts warranting conveyance of submerged tidal lands. The defendants in their answer
had charged that "the area in question was submerged 'practically
throughout its entirety' to a greater depth than three feet at high
tide . . ."78 which, if true, would have excluded such submerged
lands from the authority of the trustees to sell. This attack was
made eight years after the deed had been executed, the lands bulkheaded and filled in, and the island platted. The court said it would
be "a dangerous and unsound public policy" to make the validity of
land titles depend on proving evidence "of this character" when the
deed was made by the trustees under state authority. 79 Furthermore,
the opinion pointed out, Florida Laws 1925, chapter 10162, had confirmed and validated all sales and conveyances of this character made
under the 1917 act.80
The decision in Caples v. Taliaferrosl is interesting for one major
point - it cannot be reconciled with the 1917 statute giving the
trustees title in and authority to sell certain islands, sand bars, and
shallow banks. Here the lands the trustees allegedly had title to were
gently sloping submerged beach lands, and the terms of the 1917 act
did not purport to vest title to such lands in the trustees. Judge
Brown pointed this out in his dissent and noted that this was the
finding of the chancellor below. 2 This writer (and apparently some
others with whom he has talked) can only conclude that the majority
in Caples failed to appreciate the precise wording of the 1917 act,
which set out the specific physical characteristics of all, and only, the
lands that were to vest in the trustees under that statute.
In Pierce v. Warren, 3 the court stated that before the 1917 act
stallation of Docks, Seawalls and Other Coastal Structures, Trustees of Internal
Improvement Fund Memorandum, May 1965.
77. 108 Fla. 46, 146 So. 249 (1933).
78. Id. at 50, 146 So. at 250.
79. Id. at 74, 146 So. at 258.
80. Ibid.
81. 144 Fla. 1, 197 So. 861 (1940).
82. Id. at 24, 197 So. at 870 (dissenting opinion).
83. 47 So. 2d 857 (Fla. 1950).
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the trustees had no authority to convey sovereignty tidelands, and
those who took unsurveyed public lands from the trustees did so
with notice that the lands were subject to official survey to determine
the boundaries and that such grants could not include any sovereignty
lands. Complete and perfect title cannot vest to unsurveyed public
lands until they are identified by an official survey.
In the 1954 case of Duval Engineering and Contracting Co. v.
Sales, 4 the court reviewed the effects of some of the legislation we
are concerned with here. It stated that the title to submerged lands
under the Butler Bill of 1921 was a qualified one and did not become
absolute until the upland owner actually bulkheaded and filled in
from the shore to the edge of the channel. The act of 1951 vested
title to all sovereignty tide water bottoms, including all islands, sandbars, shallow banks, small islands made by United States Government dredging, et cetera, in the trustees (except in Dade and Palm
Beach counties). The court held:8 5
From this it follows that unless the upland owner had bulkheaded and filled in the submerged lands in front of his uplands he has acquired no title therein and they may be subject
to sale pursuant to Chapter 26776, Acts of 1951, the condition
of the grant not having been fulfilled.
The acts of 1856 and 1921 were to encourage improvement of
submerged lands and the foreshore in the interests of commerce and
navigation. These lands, the court said, were subject to reversion
any time before the provisions of the grant were exercised. The conditions imposed necessitated the improvements before the grantees
could take a fee simple title.
In Trustees of Internal Improvement Fund v. Claughton,6 the
doctrine of equitable estoppel was held to preclude the state from
asserting its title to certain filled-in lands.
The court held that grantees from the trustees of "islands, sand
bars, and shallow banks" are not riparian proprietors, and thus the
1856 and 1921 riparian acts did not apply to such owners. The right
to fill such lands extended only to the boundaries thereof, and not
out to the edge of the channel, as was the case with riparian owners
under the riparian acts. Fill rights under the riparian acts attached
only to uplands, or lands other than sovereignty lands. It is interesting
to note that section 253.122 (1) of the Bulkhead Laws now allows the
appropriate local legislative bodies to fix bulkhead lines "offshore

84.
85.
86.

77 So. 2d 431 (Fla. 1954).
Id. at 433.
86 So. 2d 775 (Fla. 1956).
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from any existing lands or islands ....- 87 The riparian acts of 1856
and 1921 did apply to islands meandered by United States Government survey, but section 253.122 makes no distinction between
meandered or nonmeandered islands.
The estoppel was applied in Claughton after the private grantees
of the lands wrongfully conveyed by the trustees had expended sums
of money in good faith to enlarge, improve, and develop their grants,
and there had been acquiescence over a long period of time in the
grantees' ownership, by both the public and the trustees.
The Florida Supreme Court in Hayes v. Bowman8s stated that it
is well settled in Florida that the state owns title to the foreshore
(land between high and low water marks). As at common law, this
title is held in trust for the people for purposes of navigation, fishing,
bathing, and similar uses. Such title is not held primarily for purposes of sale or conversion into money, rather it is trust property and
should be devoted to the fulfillment of the trust purposes - the
service of the people. It is equally well settled, however, that consonant with the common law rule, the state may dispose of submerged lands to the extent that such disposition will not interfere
with the public rights in the lands. Those purchasing these submerged lands must use them so as not to interfere with the riparian
rights of the upland owners.
This trust doctrine is not new, either at common law, or in
Florida, as the Hayes court points out. It should be noted that this
doctrine has existed and continues to exist concurrently with the
various legislative and judicial pronouncements that have, and do,
affect the acquisition, use, and disposition of public tidal lands in
Florida. The doctrine is applicable to both the state and its people.
The language in Hayes seems to have foretold the passage of the
Bulkhead Laws, which occurred six months after that decision was
handed down.
The Florida Supreme Court held that a legal estoppel had worked
against the state in Trustees of Internal Improvement Fund v. LoBean.89 In that case, LoBean had been granted title to the submerged land in question by a Murphy deed in 1946, and had since
been paying taxes on it. The trustees proposed to sell LoBean's land
in 1956, saying that it was theirs because the Murphy deed did not
pass title to submerged sovereignty lands. Recognizing that sovereignty
lands and Murphy lands were held under different trusts, the court
held the state was legally estopped to deny it did not have the right
to convey the land in question in 1946.
87. FLA. STAT. §253.122 (1) (1965). (Emphasis added.)
88. 91 So. 2d 795 (Fla. 1957).
89. 127 So. 2d 98 (Fla. 1961).
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Thus, both legal and equitable estoppel have been upheld by the
Florida Supreme Court as applied against the state in favor of private
persons asserting title to submerged lands; equitable estoppel being
applied when the submerged lands had been filled and there had
been acquiescence,90 and legal estoppel being applied when a deed
had been issued and taxes had been paid. 91
The constitutional validity of section 253.122 of the Bulkhead
Laws was upheld in Gies v. Fischer92 against the claims that action
taken pursuant to that law deprived appellants of their property
without due process of law, was a taking of private property without
just compensation, was a denial of equal protection of the law, impaired the obligation of a contract, and was an unlawful and unconstitutional delegation of legislative authority.
The ruling in essence approved the local authorities' establishment, under the statute in question, of a bulkhead line over privately
owned submerged lands "beyond which line any filling 'shall be
deemed an interference with the servitude in favor of commerce and
navigation with which the navigable waters of this state are inalienably impressed.' 93 The court said this ruling was squarely in
line with decisions defining the nature of the state's title in sovereignty lands in general, and the restrictions inherent in its powers
of alienation. A proper application of the law, the court declared,
will not infringe on any rights lawfully vested under previous conveyances, and this is true whether it is sustained as a police regulation
or an exercise of retained power under the trust doctrine governing
sovereign lands.
The court's ruling in this case is perhaps as strong a pronouncement of the trust doctrine as has been made to date. It leaves no
doubt that private property rights in submerged lands previously
granted and sold to private citizens may be infringed in favor of the
public servitudes. "[T]here can be no doubt that in the absence of
some overriding necessity a conveyance of public lands or rights in
lands which actually results in the impairment of the public servitudes ... must fail." 94 The court did recognize, however, the previ-

90.

Trustees of Internal Improvement Fund v. Claughton, 86 So. 2d 775 (Fla.

1956).
91. Trustees of Internal Improvement Fund v. LoBean, 127 So.
1961).
92. 146 So. 2d 261 (Fla. 1962). Upon the authority of Gies v.
court in Cortez Co. v. County of Manatee, 159 So. 2d 871 (Fla. 1964),
lower court order dismissing a complaint for declaratory and other
a bulkhead line had been set across appellant's submerged lands.
93. Gies v. Fischer, 146 So. 2d 361 (Fla. 1962).
94. Id. at 363.
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ously established doctrine of estoppel against the state in cases where
fill operations have been accomplished.
The court apparently agreed that even though a bulkhead line
is established over privately held submerged lands, thus restricting
the owner's use and enjoyment thereof, still no compensation need be
paid such owner. This seems to be a further application of the overriding nature of the trust doctrine. The court did suggest, however,
that any previously filled land, if reclaimed for the public servitudes,
would have to be done by exercise of the power of eminent domain.
Zabel v. Pinellas County Water & Navigation Control Authority95
was a 4-to-3 Florida Supreme Court decision handed down in January
1965. The court held that a denial of permission to bulkhead and
fill amounted to a taking of property without just compensation
because it was not established that the granting of the permit to fill
would materially and adversely affect the public interest. The majority further stated that the statutory rights of appellants to dredge,
fill, and bulkhead the land, subject to reasonable limitations, were
the only present rights attributable to ownership of the submerged
land itself. These rights, the court said, may not arbitrarily be
denied and the owners deprived of the only beneficial use of their
property without compensation.
In distinguishing Zabel from Gies v. Fischer,96 it should be noted
that, although both land owners received their grants of submerged
lands from the trustees before the passage of the Bulkhead Laws, it
appears that in Zabel the local authorities had refused to set an
offshore bulkhead line and had denied Zabel the right to fill any
of his submerged lands. In Gies the bulkhead line was established
out from the shore, and thus Gies was not absolutely precluded the
use of the entire grant of submerged lands he had acquired from the
trustees (assuming, of course, that he could later obtain a fill permit
from the local legislative body).
Justice Ervin, in a lengthy dissent, expressed fear that the Zabel
decision will "emasculate and render sterile the Bulkhead Law and
our previous decision upholding it."' g

He could not agree that the

evidence presented failed to support the administrative refusal of
the permit to bulkhead and fill. He stated that holding the evidence
insufficient here would place the Bulkhead Law "beyond successful
execution."8

Justice Ervin's dissenting opinion provided an insight into the
probable real concern of the majority over the impact of the decision
95. 171 So. 2d 376 (Fla. 1965).
96. 146 So. 2d 361 (Fla. 1962).
97. Zabel v. Pinellas County Water & Nay. Control Authority, 171 So. 2d
376, 385 (Fla. 1965) (dissenting opinion of Ervin, J.).
98. Ibid.
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they were to render in Zabel. In noting the history of events and
conditions leading to the passage of the Bulkhead Law, he declared
it was "common knowledge" that: 99
The law was enacted in response to an aroused public interest
and alarm concerning the great number, promiscuity and adverse effects of fills already made in coastal offshore waters of
the state and the anticipation of even greater filling of this
nature in the absence of any statute regulating indiscriminate
filling.
It must be remembered that this "promiscuous" bulkheading and
filling had been the practice in this state for over one hundred years
until the comparatively recent enactment of the Bulkhead Laws
sought to curb such activities. These laws have the potential of materially altering what had been commonly accepted for generations
in Florida as private property rights. Is it surprising then that the
courts should move slowly and cautiously when such traditional
private property rights are to be affected?
The Bulkhead Laws represent a major shift in emphasis on a
matter of public concern to all the people of Florida. There is no
doubt that our courts will respond, as did our legislature in 1957,
to this "aroused public interest and alarm" concerning promiscuous
filling, if indeed, they have not already done so.
How the local legislative and administrative bodies, the state
agencies, and the courts do respond to the Bulkhead Laws is a
matter of concern to many people. This writer has talked with
lawyers who are concerned with securing and preserving the property rights of their clients; conservationists, both public and private,
who are concerned with preservation of our natural resources; engineers who are concerned with proper dredging, filling, and bulkheading in order to minimize erosion, stagnation, pollution, destruction of natural resources, and disturbing of existing channels; surveyors who are concerned with a proper setting of the boundary line
between state and private lands; and the staff of the Trustees of the
Internal Improvement Trust Fund whose unenviable task is to attempt to take under consideration and to balance all the competing
interests, public and private, represented by the implementation of
the Bulkhead Laws.
The high water mark is the battle line about which this current
struggle between competing public and private interests is now
surging.
The conservationists both in and out of government are the
principal opponents of large-scale promiscuous bulkheading and
99. Id. at 387.
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filling. They are quick to tell you that dredging and filling submerged
lands destroys the ecological balance in nature by destroying those
submerged bottoms that support and sustain valuable marine life.
Mud flats, salt marshes, mangrove swamps, and generally those shallow bottoms close to the shore are among the most productive lands
on earth. 00 These estuarian areas are the birth places of many of
our sport and commercial marine species that play such an important
role in Florida's economic progress. One conservationist has estimated that the value of Florida's bottom lands as spawning grounds
for marine species is in excess of $1% billion in terms of the commercial fishing, sport fishing, and related activities these sovereignty
lands make possible.10 '
Solutions proposed by the conservationists range from an absolute
imposition of the trust doctrine to halt forever any further sales of
sovereignty lands below the high water mark, 10 2 to setting aside
permanent refuge areas for marine life.103 The Florida State Board
of Conservation is able to identify at present those areas that should
be protected. 0 4
Although the preservation of marine species is the major goal of
the conservationists, they are also concerned with such matters as
public swimming, fishing and boating rights, the preservation of
natural surroundings to the public use and enjoyment, and the
preservation of bird life.
Section 253.12 (1) of the Bulkhead Laws states that the trustees
will consider, inter alia, "the conservation of natural resources" when
making sales of submerged lands. This would seem to preclude any
further questions whether the property owner may fill in his submerged lands out to the bulkhead line as far as the conservation issue
is concerned, but this is not the case. At least one attorney has experienced considerable difficulty in getting permission for his client
to fill land already purchased from the trustees because of opposition
from local conservation interests. 0 5 It is his contention that once
the submerged land is sold to the private owner, the owner should
then be able to exercise his full property rights in the land, any
question of the greater public interest in conservation of natural re100. Address by Mr. John M. McQuigg, Fourth Florida Seminar on Bay Fills
and Bulkhead Lines, May 21-22, 1965.
101. Ibid.
102. Interview With Mr. William Mellor in Jensen Beach, Florida, May 22,
1965.
103. Address by Dr. Robert M. Ingle of the Florida State Board of Conservation, Fourth Florida Seminar on Bay Fills and Bulkhead Lines, May 21-22, 1965.
104. Ibid.
105. Interview With a St. Petersburg Attorney in Jensen Beach, Florida, May
22, 1965.
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sources as opposed to private rights having been already resolved by
approval of the sale. Buying land from the trustees under section
253.12, however, and getting a permit to fill that land under section
253.124 are entirely separate matters. The latter section provides for
issuance of the permit to fill by the local legislative body, but nowhere
in section 253.124 is it stated that the local body must consider con.
servation of natural resources, although other factors are enumerated
that must be taken into account. This puts the private purchaser of
submerged lands in an extremely vulnerable position, because he is
not really certain what he has bought until he makes application to
the local group for a fill permit.
No one seriously quarrels with the desirability of and need for
conservation measures. The dissatisfaction of the private owners and
would-be owners of submerged lands arises from the uncertainties
surrounding the implementation of those measures. How do the
criteria used by the local legislative body in granting fill permits
differ from those used by the trustees in authorizing private sales,
and do these criteria change with the membership of the local
body? Pinellas County has attempted to solve the problem by
special legislation setting out detailed criteria for the granting of
dredge and fill permits.106 Perhaps similar legislation should be
adopted by all the counties concerned with the problem. This
would undoubtedly add some degree of certainty to the process.
Perhaps more serious thought and planning should be put into the
original, or revised, setting of local bulkhead lines making the line
coincide with the high water mark in those areas where it is desired
to preserve the bottom lands for conservation purposes.
The conclusion is inescapable, however, that all attempts by
whatever means to balance public interests on one side of the high
water mark against private interests on the other will leave some
people frustrated and dissatisfied. It cannot be too strongly urged
that all those concerned with weighing these opposing values utilize
every bit of factual, objective information of which they can avail
themselves. As Dr. Robert Ingle of the Florida State Board of
Conservation has pointed out: "If the problem of conservation versus
private development is not solved on the fact level, it gets down to
the emotional level, and there the whole picture becomes distorted."0
Enlightened planning and implementation can preserve public
rights and reserve private rights in our sovereignty bottom lands
commensurate with the trust impressed upon these lands in favor of
all the people of Florida. Whether the people want the high water
mark raised as a barrier to preserve their public lands from private
106. Fla. Laws Spec. Sess. 1955, chs. 31, 182.
107. Ingle, op. cit. supra note 103.
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encroachment, or whether they want it lowered as an inducement to
private development, they should make their views known to the
planners and implementers. Regulation of filling, dredging, and
bulkheading is, after all, basically a political problem.
CONCLUSION

The need for an accurate determination of the mean high water
mark in this day of high and rising waterfront land values cannot be
gainsaid. The complexity of tidal phenomena puts the determination
of an accurate water boundary beyond the capacity of those who persist in using the cruder methods that sufficed in an earlier day. The
cooperation of state and federal agencies in obtaining scientifically
accurate local tidal information, and making this information available to private land surveyors through local county engineers, seems
to be the best and most feasible solution of the problem of determining the mean high water mark accurately at this time. It must
be remembered that the high water mark is the boundary between
all those lands held in public trust for all the people of our state, and
the lands held by private citizens. The rights of private property and
the certainty of title thereto are among the very foundations of the
common law.
The Bulkhead Laws reflect a shift in policy regarding public submerged lands. One of the aims of the laws is to curb promiscuous
filling by establishment of bulkhead lines, thereby aiding in the conservation of natural resources, while taking into consideration many
variables among local conditions. Beyond these lines persons may
not fill. The importance of an accurately set mean high water mark
has not been diminished by the passage of the Bulkhead Laws, because the upland owner who fills from shore out to the bulkhead
line must purchase the land to be filled from the trustees. An accurate
determination of the value of such land depends on an accurate
determination of the quantity of such lands, which in turn depends
on an accurate setting of the high water boundary. Because the lands
being sold are held by the trustees in trust for the people of Florida,
it is in the general public interest that a fair and just value be obtained for the public lands sold.
The accurate determination of the water boundary between public
and private lands is a matter of interest to lawyers, land surveyors,
local and state governments, and the people of Florida in general. A
thorough understanding of the technical problems involved in accurately describing these boundaries, and the legal implications thereof,
are minimum prerequisites for the lawyer and the land surveyor who
would render a truly professional service to his client in this area,
whether this client is a public entity or a private citizen.

https://scholarship.law.ufl.edu/flr/vol18/iss4/2

24

